
HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

FRIDAY ,THE SIXTH DAY OF SEPTEMBER
TWO THOUSAND AND TWENTY FOUR

PRESENT

THE HONOURABLE THE CHIEF JUSTICE ALOK ARADHE
AND

THE HONOURABLE SRI JUSTICE J SREENIVAS RAO

WRITAPPEAL NO: 208 0F 2012

l.A. NO: 1 OF 2012(WAMP. NO:403 0F 20121
...RESPONDENTS/RESPONDENTS

Petitio
the affidavit
suspend the
Appeal.

SENIOR COUNSEL REP
SRI M, SRINIVAS

[ 3418 ]

in W.P. No

i

i

Writ Appeal under clause 15 of the Letters patent against the order
14347 of 2002, dt.22-07-2011. on the fite of the High Court.

Between:

l. !.niol of lndia, Rep by its Secretary Ministry of Defence, New Dethi.2 The Director Generar bf Defenc;, E;i"i" rrfi.r-.t-,v 
"r 

oeienie, -Givernment 
oflndia, New Dethi.3 The Defence Estate officer, A.p. circre, secunderabad cantonment Board,Secunderabad.
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AND

1.

2.

J

...APPELLANTS/RESPONDENTS

Smt Roshan Minoo Patel Wo Ivlinoo Sorabji Patel, R/o 1-.lO-156. AlexanderRoad, Secunderabad

I

i

I

4
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Sri Feroxe Behram Chenoy, S/o. Behram Sorabhi Chenoy, R/o. 1_10_156,Alexander Road, Secundeiabad.
Sri Jahangir Behram Chenoy, S/o. Behram Sorabli Chenoy, R/o 1_j0_156,Alexanddr Road, Secunderabad.
Sri Hamidullah Sharif.
Srl Fiazuiiun Gori.
(R.R. 4 and 5 are proforma parties not necessary to the W.p.)

n under Section 151 CpC praying that in the circumstances stated infiled in support of the petition, ine nign Court may be pleased to
orders in W.p. No. 14347 of ZOO2 dl. 1Z-Ol_ZOl1 , pending the Writ

Counsel for the Appeltant: SRl. B. NARSIMHA SARMA
ADDITONAL SOLICITOR GENERAL OF INDIDA
REP SRIT. SRUJAN KUMAR REDDY

Counsel forthe Respondent Nos. 1to3: E. MADAN MOHAN RAO

Counsel for the Respondent Nos.4&S: -The Court made the following: JUDGMENT
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THE HOIVBLE THE CHIEF JUSTICE AI{'K ARATIHE
AIIID

THE HI)N'BLE SRI JUSTICE J.SREEMVAS RAO

WRIT APPEAL No. oF 2012

JUDGMENT: lper the Hon'ble Sn Justtce J.Sreentuos Roo

Heard Sri B.Narsimha Sarma, learned Additional Solicitor

General of Indi r represenfing Sri T'Srujan Kumar F:eddy' learned

counsel for the appellants and Sri E'Madam Mohart Rao' leamed

Senior Counse . representing Sri M'srinivas' learnt d crunsel for

the respondent Nos.l to 3.

2. The appt:llants have filed this writ appeal aggrie'red by the

orders passed by the learned Single Judge in W P No' 14347 of

2OO2. dated 22 .O7 -2oll.

3. For the sake of convenience the parties herein 'x'ill be

referred to as they are arrayed in the impugne { o:-der dated

22.07.201r

tL, Brief fat:ts of the case:

4.1 Bungalow No.176 in land admeasuring Acs '2 622 4 bounded

by a compor rnd wall situated at Bowenpally' Sec unclerabad

originally belcnged to one Mirza Parvarish Ali whr> sold the said

land in favoul ol B'D.Chenoy through registered sale deed dated

18.08. 1905. . \fter the death of B'D Chenoy' his wife S;mt Avabai
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Chenoy also died and the petitioners who are the children of
B.D.Chenoy inherited the said property and t.l.e pettioners are in
exclusive possession of the subject property arld the Government
never raised any objection in respect of the subject propert5r and
the pet[oners have filed declaration before Urban I^and Ceiling
Authorities in the year 1976. Iater on ttre Defense Estate Officer
and Competent Authority (Urban Iand Ceiling), Secunderabad
Cantonment conducted enquiry and passed order deterrnining
that the peutioners are holding excess lands. Against the same.
the petitioners preferred an appeal before the Director, Defense
Estate {l-ands) Southern Caltonment under Secton 33 of t}re
urban Iamd ceiting Act, 1976 (,urc Act, for brevity) and the same
was rejected. Aggrieved by the same, the petitioners filed
W.P.No.Sl87 of l9g2 and the said writ peution a_long with other
batch cases were allowed and rernltted back to tl'e appellate
aut.l.tority

4.2 In the meanwhile, Government acquired a part of the land
of the petitioners, they paid compensation

accepfing and admitflng their title to the

Government paid compensation only for the building and not for
the land. At that stage, the petiuoners along with other craimants
sought reference under Section 14 of the Hyderabad Land

to ttre petitioners

property. The
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Acquisition Acl (Hyderabad Act IX of 1309 Fasli) (Act' lbr brevity)

ald the said rr:ference came to be numbered as O,P. Nos 19' 39'

43, 45,63, 64 and 65 of 1952. t earned Chief JuCge. City Civil

Court, Secunc erabad allowed the said O.Ps by the ' common

judgment date101.11.1961 holding that the acquired properties

do not belong to the Cantonment but belonged to the claimants

and they wert entitled to compensation for acqtrisit on of the

Iands and the r;aid judgment has become final.

4.3 The petilioners further averred that respondeet No'3 issued

a notice uide proceedings No.2l / l88/EV'SY.NO 528 /B'No.776

dated 17.07.1397 exercising the powers conferr:d uuder ttre

Public Premist s (Eviction of Unauthorized Occuparts) Act' 1971

CAct, 1971' frr brevity) alleging that the petition€rs are in

unauthorized lccupation of the premises and directed them to

vacate the se me. Aggrieved by the said procee Cings, the

peutioners file I C.M.A. No. 172 of 1997 on tJle file of Chief Judge,

City Civil Court. Hyderabad under Section l0 of the Act' 197I artd

the said apperl was allowed by its judgment dat':d II1.0I.2O02

and responderrl No.3 is directed to enquire into ttre ma.tter in

detail. Pursua nt to the said judgment, the pettioner-s filed all

necessary doc uments before respondent No.3 strrtinll that the

subject propel t-v is private property neither the G,lvernment nor
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the Cantonment is having any right over the same and the title

was already decided by the competent Civil Court in O.p.No.l9 of

1952 and batch. The pe[Uoners further averred that respondent

No.3 without properly considering their contentions arrd

documentary evidence produced by them passed the impugned

order oide proceedings No.2ll188/EVlSy. No.b2glB.No.176,

dated 3O.05.2002 stafing that the subject land comprising GLR

Survey No.528, admeasuring Acs.2.8 guntas of Secunderabad

Cantonment is public premises. Aggrieved by the same, petitioner

filed W.P.No. 14347 of 2OO2.

4.4 kamed Single Judge of the erstwhile High Court of Andhra

Pradesh at Hyderabad after considering t}le contentions of tl.e

respective parties and after due verification of the records allowed

the writ petition by its order dated 22.O2.2O I I and granted liberty

to the respondents to establish their title or ownership over tire

property in appropriate proceedings before cornpetent Civil Court

and further granted liberty to respondents to proceed against the

petitioners under the provisions of Act, lgT l for unauthorized

occupation of the property subject to respondents obtaining

declaration from appropriate Court as to their owrrership of the

scheduled property. guestoning the same, the respondents filed

the present writ appeal. -o
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Submlssions ol' the learned counsel for the appellants :

5. kamed lioiicitor General of India contended thzLt subject

property was rr:corded in the Revenue records anc th,t General

I^and Register (rlLR) as the defense property and thr: same is not

private proper$. lrarned Single Judge without ccnsi<lering the

same passed tle impugned order dated 22.07.2011. Fle further

contended that the judgment passed in O.P.No.19 of t952 and

batch dated 01.f I.1961 by the learned Chlef Jucge CiB' Civil

Court, Secunde rabad pertaining to the pa).rnent of t:om:ensation

in respect of ac luired property and the same is not bin(ling upon

the respondentr as they are not parties to the said O,P.

5. l. He further submits that respondent No.3 after foll,lwirrg the

due procedure :rs contemplated under the provisiorts of the Act,

l97I issued tt.e show cause notice and after corlsidering the

explanauon sut mitted by the peutioners passed evictior order on

3O.O5.2OO2. A,5 ainst the said order, remedy of apperrl is provided

under Section 9 of the Act, I97l and the pefitionerr; without

availing the sta .utory remedy of appeal, filed the wri. pe.-ition artd

the same is not maintainable under law. He also cc,ntended that

when the petitioners disputed the ownership anc title of the

respondents, they ought to have approached the cornpetenl: Civil

Court and estat lished their title over the subject prollert)-. i
i
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5.2 He vehemently contended that learned Single Judge Mthout
properly considering the contentions of the respondents allowed

the writ petit-ion holding that respondent No.3 initiated the

proceedings under provisions of the Act, 1g7l which are summary

in nature, when there is bona Jide dispute regarding the tifle of

the subject property, the summar5r proceedings initiated under
the Act, is not permissible and unless and until ttre respondents

establish their title over the subject property through competent

civil court, respondent No.3 is not entitled to initiate the

proceedings under the Act, lg7l. karned Single Judge instead

of directing the petitioners to approach the competent Civil Court

to establish their title over the subject property, granted liberty to
the respondents to approach competent civil court to esLabrish

their tit-le and the same is contrary to law.

Submiesions of learned counsel for the Respotrdent Nos.l to
3/writ petitioners:

6. Per contra- learned Senior Counsel submits that the subject

propert5r is not Government or Defence property. The petitioners,

father had purchased tJle same through registered sale deed dated

18.08.1905 after paying valuable sale considerati.on and since

then he had been in possession and enjoyment of the same with

absolute rights. Govemment acquired the said property along
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with other pro perties for public purpose by illvol''ing the

provisions of the Act and paid compensation only for the buitding

and not for the and. At that stage' the petitioners ;tnd similarly

situated persons have sought reference under Sectirln 14 of the

Act and the ref( rrence Court i.e', learned Chief Jud11e' (lity Civil

Court, Secunde'abad allowed the O'P's by its jud,gment (lated

01.11.196I spe(,ifically holding that the subject proper[ is not a

Government or Oantonment property and claimants are entitled to

compensalion i 1 respect of land and the said jr-'dgr:rent' has

become fina-I.

6.1. He furtht:r contended that respondent No'I is;ue<l the

notice dated l7.O7.lgg7 alleging that the petitioners are in

unauthorized or)cupauon of the subject property wltich belonged

to them, simp y relying on the wrong entries nrade in GLR

(General I.and legister). Ouesuoning the same' petiuoners filed

C.M.A.No. I72 lf 1997 and the said appeal was allowed on

31.0I.2002 anc the matter was remitted back to resl)on(lent No'3'

The peutioners have filed objections before responden: No 3 by

enclosing atl the documents including judgmer't [tassed in

O.P.No.19 of l.c 52 and batch dated Ol'11'1961' Respondent No'3

without propel lv considering the same, passed the impugned

order dated 30.05.2002.



8

6.2. He also contended that lear-ned Single Judge after
considering the content_ions of the respective parti€s, allowed the
writ petiuon by giving cogent findings that respondent No.3
without eslablishing their tiUe over the subject property iniuated
the proceedings and passed the impugned order ad the same is
not permissible under law and granted liberty to the respondents

to approach the competent Civil Court to establish tlreir tide and
to initiate the proceedings under the Act, lgTl after obtaining a
declaration from the competent Civil Court and the order passed

by leamed Single Judge is in accordance with law.

6.3 In support of his contention, he relied upon the judgments of
State of Ra:jastho;n Vs. pad.moLuoti Deoi ond otherc r and
Dstate Olficer o:r.d A.p.D., Aitports Authoritg oJ Ind.ia Vs.

Smt. T.Satg@ Suguna Deui (W_4,.Nos.tOS2, hOSS, tOS4, lOSs
and. lO56 oJ2OtO) of this Court.

Analysis of the case:

7. Having considered the rival submissions made by respectve
parties and after perusal of the material avallable on record, .it

reveals that ttte petitioners are claiming the rights over t]-le

property through registered sale deed dated 1g.0g.1go5 and the
same was purchased by their father B.D.chenoy from Mirza
I 

1995 Supp (2) SCC 290

xi
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Parvarish Ali. A:ter his death the petitioners who at'e s lns and

daughters of B.D.ChenoY succeeded the said Prol)ert/. The

GovernmentiniUatedthelandacquisiuonproceedingsulrderthe

provisions of the Act and acquired peutioners' propertv al lng with

others for exPansion of the Begumpet Aerodrom': by giving

buildings alone and decllned to give
compensation f rr the

compensation for the land acquired on the ground that the land

belonged to the 3ritish Military Authority' as it formed pirrt of the

Cantonment ar 3a of Secunderabad and therefor: il. was a

Cantonment ter ure and the lessees or the licensees who put up

r tid not acquire anY title to the proPer[' and

the br-.ildi egs andcompensaUon given for

the buildings

therefore the

appurteniurces rituated therein is proper and no conrpertsat"ion in

respect of the land can be claimed by the petitioners rnd others'

8. Aggrieved by the same' the petitioners as ""e11 as other

similarly situat:d persons have made applications rrndr:r Section

14 of the Act s )ekingi reference for enhancement of :ompensation

for the buildinl! and also claiming compensatlon fo| thr: acquired

land and the sirid applications were numbered as O'P \os l9' 39'

43, 45,63, 64 and 65 of 1952' kamed Chief Julge' City Civil

Court. Secuntlerabad allowed the said O'Ps bv the common

judgment datetl Ol.1l.196l holding that the acquired properties

.- ,;;:'*#&{*&#; ffiffi&*." -li

l.

I
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do not belong to the Government or t].e Cantonment but betonged
to the claimants and ttrey were entitled to compensauon for
acquisition of the lands as well and passed award holding that ttre
peuuoners are entifled for enhancement of compensauon for the
building and also compensation for tJle land @ 12,/_ (O.S.) for
8407 square yards with 60lo interest from the date of possession

and the said award has become final.

9' while things stood ttrus, respondent No.3 issued notice on
17.07.1992 exercising the powers conferred under the Act, lgTr
alleging that the subject property belong to respondents and the
petitioners are in unauthorized occupation and directed tllem to
vacate the same. euestioning the same, the peutioners filed CMA
No.l72 of l99Z on the file of Chief Judge, City Civil Court,
Hyderabad and ttre said appear was alrowed on 3r.o1.20o2 and
directed respondent No.3 to pass orders afresh after considering
the documents. pursuant to the said judgment, the pe tioners
have approached respondent No.3 and submitted all documents
including judgment passed in O.p.No.19 of lg52 and batch dated
01.11.1961 staung that the said property is private property and
do not belong to the Govemment nor respondents, without
considering the same, respondent No.3 passed order on
3O.O5.2OO2, holding tJ at the subject property belonged to ttre

.-. -.'q .-f.'.-- --. +:xFn,. F-.:a:-- -"
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respondents and the petitioners are in unauthorized ocoupation

and they are ilable for eviction' Aggrieved by the same' petjfioners

filed W.P.No. I 4347 of 2OO2 atd' the learned Single Juctge after

considering the contentions of respective parties fI amr:d three

issues which rea ls as follows:

Issue No.]; wtether the Jttdgment doted 1-11

|96l oJ tle leanad ChieJ Judge, Cilg CiuiL Court

Secuttderobod in OP.lg/ 1952 ond botch and thr

judq rcnt of the teamed DiDisior. BerEh oJ thi::
'CoJrr n Vo-soDi Cooqrolu)e Housing g)cEW o!t(t'

the J ndirqs rearded ln ttlese decisiots (trlat titLl

to in le MqLai vtlloges linclul@ Thokattol orLt

not L'ested in tle tJnion oJ lndL'r or tllt'

Secutderobod Corltonnent)' constihrte re;

judx :lto, oiudgment in rem or issl/€ estoppel:

Issur lrlo.2; Whether proceed@s under th?

ts7. A"t are preclurled; in uEu oJ tle bona Jtlz
and serious claim bV tE Wtitioners' oJ tille to th?

sche iute proPertA ond tle summorA procedur=

proa dedJor deterrninotiot\ under the 1971 Act?

Issu r No. 3: Wlether in Dieu oJ the usttiloble

r|lter notue remedg, oJ oppeat Lrnder section I oJ the

1g7 t. Act ogoinst tte tinPttgned orderl' the wtit
Pet ien is maintainoble? And' IJ so' whtrt

app opriote relieJ could' be gronted?

lo.l.earnedi]ingleJudgeafLerdueverificauonoft}terecords

and also consic erirrg the judgments of Hon'bte Apex Cot rt as well

as ttris Court allowed the writ peuuon by giving reasr)ns in respect

of each issue holding that the pettioners are cllim ng rights

through registrred sale deed dated 18'08'1905 and their title and

possession wa{, confirmed by the learned Chief Jurlge' Clty Civil

Court, Secundcrabad by the common judgment datt:d 0 1' L" 196 1

i

I

1

I

i

,..,- --.} .4;:ai+: .'$! I
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in O.P.No. lg of lg12 and batch and awarded compensauon in
favour of the petitioners, whereas the respondents are disputing
the tifle of the petitioners and claiming that they are the owners of
the properties and initated sumrnary proceedings under tJ-e Act,
l97l and passed ttre impugned order. Unless the respondents

establish their title by approaching competent civ court ad
obtain a decree, they are not entitled to initiate the proceedings

under the Act, 197I. Respondent No.3 is not having jurisdicuon
to decide the tiUe over the property in summary proceedings

especia-uy when there is a funa Jtde dispute regarding the title of
the respondents.

I I ' Learned single Judge further held that the arternative
remedy of appeal is not bar to file the writ petiuon invoking Article
226 of the Constituton of the India when the order passed by the
authority is without jurisdiction and also further held that
judgment passed in O.p.No. 19 of 1952 and batch dated
Ol.l l.l96l operates as res judicalo_

12. The contention of the learned Senior Counsel appearing for
the respondents that the judgment passed in O.p.No. lg of l9S2
and batch is not binding upon tJ.em as tJley are not parties in the
said O.P and tJle said property belong to the respondents and the
sarne was recorded in GLR Records and without considering the

r:Fia
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cnrcial document' Iearned Single Judge allowed the rvrit I)etition'

is not tenable urcler law' on the ground that basing ln the (iLR

Record, whether the respondents are entitled to claifl t tle over

'the property and rvhether the findings given in O'P'Nc' 19 of ) 952

and batch is bi lding upon the respondents' whetkter :he said

property belongs lo the respondents or Govemment or p€titioners

are disputed c uestions of facts and the same cannot be

adjudicated in .he writ peution' Similarly' responlenl- No 3 is

disputing the t tle of the petifloners over the subi:ct property'

unlessanduntiltherespondentsapproachthecolnpeLentCivil

Court and obt;lin decree' respondent No'3 is not elltitled to

initiate the proreedings under Act' 1971 which are su nmirry in

d

nature

13. It is vt:ry much relevant to menuon here that in

Gooeflunertt cf Andhra Pradeslr Vs. ?hummol o Krts'hflrr Roo

ond onottter tutd' batchzthe Hon'ble Aliex Court s:lecijcally held

that summar I remedy for evicton which is p -ovir led under

Section 6 of tlre l-and Encroachment Act' 1905 can be resorted to

persons w :ro are in
by the Gove rnment onlY against the

unauthorized occupation of any Iand which is "lhe property of

Govemment" If there is a bora Jide dispute regar'ling the title of

: e.tt tss2 sc tos I

l
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the Government to any property, the Govemment cannot hke a
unilateral decision in its own favour that the property bel,ongs to
it, and on the basis of such decision take recourse to the
summary remedy provided by Section 6 for evicting the person
who is in possession of the property under a bona f 7e claim or
title. The summary remedy prescribed by section 6 is not the
kind of legal process which is

complicated questions of tifle.

suited to adjudication of

).4. It is relevant to place on record t.I.at in ?he Special Deputg
Collector, Land. htiction Hgderabad. Vs. Irond.a Lcrkshmon
Bapujis t1.e erstwhile High Court of Andhra pradesh held that if
the Government was keen on summarily evicting the writ
petitioners they should have taken proceeding within a reasonable

time after the writ pettioners or their lessor had encroached upon
the land. This occupation of the property by the writ peuuoners

being open and for an appreciabl.,e length of Ume, can be taken,
primaJacte, to have a bonafide claim to the property requiring an
impartial adjudication according to the established procedure of
law. Since there is bona Jr;de dispute of title between the

Government and tJ.e petitioners, it must be adjudicated upon by

, the ordinary Courts of Iaw This Government cannot decide such

' rsg+ (t) apu to
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quesUons unilrterally in its own favour and evict tf em sunlmarily

on l-l-re basis o such decision'

15.Intheca;eonhand,thepetiuonersareclaiminglitleand

possession ov:r the subject property through registere l sale deed

dated 18.08. .905 and the said property ls acquir ed by the

Govemment . br the public purpose and paid cc'mprlnsation in

respect of bu ildings and denied the claim of tht: pelitioners in

respect of larLd, The Reference Court allowed tle C'P'No'19 of

lg52andbatchon0l'lr.196landawardedc()mp3nsationin

respect of thr: land. Unless the respondents establish their title

through coml)etent Civil Court, respondent No'3 ir; not entitled to

initiate and pass the evicuon order exercislllg fie powers

conferredunlert}reActwhichaleSummalyinnatlrreandthe

same is with(,ut j urisdiction.

16. In subr;equent judgment in State ol R;o:io.s'ho;r'' (supra) the

Hon'ble Ape>. Court held that summary procedure for eviction of

unauthorizetl occupants of Government I-ald ca:rnol be invoked

where perso:l in occupation raises bona Jride dispu te involving

complicated questions of title and hts right to remain in

possession of the land'

17. In W..\.Nos. IO52, IO53, 1054' lO55 and 1(156 rf 2rlIO' also

estate office; exercising the provisions of the Acl par;seC eviction

'.74
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order and tJ-e learned Single Judge of this Court allowed the writ
petition holding that the appellant authorities are not having
jurisdiction to pass evicuon order under tlre provisions of the Act
and the said proceedings Erre summary in nature. When
complicated quesuons of ti e and possession are invorved the
proceedings iniuated against the petitioners under tlle provisions

of the Act are illegal and the said order was confirmed by the

Division Bench of ttris Court whitre dismissing the writ appeals.

18. It is already stated supra that the writ petiUoners and the
respondents are claiming tifle over the property. When there is
complicated question of fact of title arrd possession involved.

proceedings initiated by ttre respondent No.3 under the Act is not
permissible under law. Hence, this Court is of the considered

view that the learned Single Judge has rightly allowed the writ
petition and set aside the impugned order and granted liberty to
the respondents to approach the competent civil court to

establish their tifle over tJ.e subject property and also further
granted liberty to the respondents to initiate prooeedings under
the Act, l97I for unauthorized occupation of the property after
obtaining dec.larati,on from appropriate court as to the their
ownership of the subject property.

I
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19. For the lbre iorng reasons, as well as the principle laicl dot"'n

in the plethora of judgments, this Court does not frnd anv reason

to interfere u.ith r ]e impugned order passed by the l:arlred Single

Jr-rdge

20. Accordingll', the Writ Appeal is dismissed No :osl s

Misce llane,rus petitions pending, if any' shz ll stand

closed
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